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Court of Appeals of the District of Columbia 


No. 4785. 

The District of Columbia, a Municipal Corporation, 

Appellant, 


vs. 

The Riggs National Bank, a Corporation. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 75205. 

The Riggs National Bank, a Corporation, Plaintiff, 


V. 

The District of Columbia, a Municipal Corporation, 

Defendant. 

United States of America, 

District of Columbiay ss: 

Be it remembered, that in the Supreme Court of the 
District of Columbia, at the city of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 
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1 Declaration. 

Filed Apr. G, 1928. 

In the Supreme Court of tlie District of Columnia. 

At Law. 

No. 75205. 

The Riggs National Bank, a Corporation, Plaintiff, 

V. 

The District of Columbia, a ^lunicipal Corporation, 

Defendant. 


The plaintiff. The Ri^r^s National Bank, a body corporate 
under the laws of the United States, doing business in the 
District of Columbia, sues the defendant, the District 
of Columbia, a municipal cor]>oration under the laws 
of the United States, for money payable by said de¬ 
fendant to the plaintitT, for money had and received by the 
defendant for the use of the plaintitT, for that by para¬ 
graphs 5 and 7 of section G of the Act of Congress approved 
July 1, 1902, providing for the imposition and collection of 
personal taxes for the use of the defendant. District of 
Columbia, and since then and still in force, it was enacted 
as follows, to wit: 


‘‘Par. 5. Each national bank as the trustee for its stock¬ 


holders, through its president or cashier, and all other in¬ 
corporated banks, and trust companies, in the District of 
Columbia, through their presidents or cashiers, and all gas, 
electric lighting, and telephone companies, through their 
proper officers, shall make affidavit to the board of personal- 
tax appraisers on or before the first day of August each 
year as to the amount of its or their gross earnings for the 
preceding year ending the thirtieth day of June, and shall 
pay to the collector of taxes of the District of Columbia 
per annum on such gross earnings as follows: Each na¬ 
tional bank, and all other incorporated banks, and trust 
companies, respectively, six ])er centum; each gas company, 
five per centum; each electric lighting, and telephone com¬ 
pany four per centum. And in addition thereto the real 



DISTRICT OF COLUMBIA VS. RIGGS NAT. BANK 


3 


estate owned by each national or other incorporated bank, 
and each trust, gas, electric lighting and telephone 
2 company in the District of Columbia shall be taxed 
as other real estate in said District: Provided^ That 
street railroad companies shall continue to pay the four 
per centum per annum on their gross receipts and other 
taxes as provided by existing law, that that part of the 
proviso in paragraph five, section six, relating to street 
railroads, shall be construed to mean that all street railroad 
companies shall pay four per centum on their gross re¬ 
ceipts within the District of Columbia and other taxes as 
provided by existing law and insurance companies shall 
continue to pay the one and one-half per centum on pre¬ 
mium receipts, as provided In section six hundred and fifty 
of the Code of the District of Columbia. That so much of 
the act approved October first, eighteen hundred and ninety, 
entitled ‘An act to provide for the incorporation of trust, 
loan, mortgage, and certain other corporations within the 
District of Columbia’ as is inconsistent with the provisions 
of this section is hereby repealed.” 

“Par. 7. * * * That hereafter, beginning with the 

fiscal year commencing July first, nineteen hundred and 
four, incorporated savings banks paying interest to their 
depositors shall, through their president or cashier, make 
a report under oath to the board of personal-tax appraisers 
on or before the first day of August in each year as the 
amount of their gross earnings, less the amount paid as 
interest to their depositors for the preceding year ending 
June thirtieth, and shall pay thereon to the collector of 
taxes of the District of Columbia four per centum per 
annum. ’ ’ 

That heretofore, from year to year, plaintiff, in making 
return to the Board of Personal Tax Appraisers of the 
District of Columbia, as required by law, of its gross earn¬ 
ings for the preceding fiscal year, has itemized the said 
gross earnings and has shown to the said Board of Per¬ 
sonal Tax Appraisers the amount received by it as interest 
on United States Government tax-exempt bonds, certificates 
of indebtedness, notes, and other evidences of indebtedness, 
and has protested that so much of its earnings as were 
represented by interest received by it on said evidences of 
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indebtedness of tlie United States of America was not tax¬ 
able under the provisions of tlie aforementioned act of Con¬ 
gress, and the amendments thereto, and plaintiff protested 
any assessment made or attempted to be made of any tax 
upon its receipts from said sources. 

3 That the Board of Personal Tax Appraisers of the 

District of Columbia assessed a personal tax for the 
year ending June 30, 1928, against the plaintilY at the rate 
of 6% on the sum of $1,903,537, determined by said Board 
of Personal Tax Ai)praisers to have been the gross earn¬ 
ings of plaintiif for the year beginning July 1, 1920, and 
ending June 30, 1927, and there was included in the said 
sum of $1,903,537, upon which said tax at the rate of 0/^ 
was assessed and levied, as hereinafter stated, the sum of 
$309,573.90, representing interest received by the plaintilY 
during the said year beginning July 1, 1920, and ending 
June 30, 1927, on the following duly issued evidences of 
indebtedness of the United States of America, the sum set 
out opposite the bonds, certificates of indebtedness and 
Treasury notes listed below being the amount of interest 
received by the plaintiff during said year as the owner of 
each of the said specified evidences of indebtedness of the 
United States, to wit: 


United States First Liberty Loan 4*5% bonds, 

due 1947. 

United States Second Lil)erty Loan 4*'i% 

bonds, due 1942. 

United States fourth Liberty Loan 4*4% 

bonds, due 1938. 

United States Certificates of Indebtedness 

3Mi%, due 1927. 

United States Certificates of Indebtedness 


3V5%, due 1928. 

United States Treasury Bonds 
^56 .‘. 


3-^4%, due 1940- 


United States Treasurv 
United States Treasury 
’32.. 


Notes due 11)27. 

Notes , due llt.'tO- 


$481.12 


Itl,.377.01 

122,r)!)l).7r) 

748.08 

1,483.70 

71,!)(i7.44 

4,605.60 

10,311.14 
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That ill accordance with the Act of Congress ap- 
4 proved July 3, 1926, requiring that “all taxes of 
whatever nature provided for iii section 6 of the 
above-mentioned Act of July 1, 1902, and all real estate 
taxes shall be payable semi-annually in equal instalments 
in the months of September and Ararch,” Chatham ^I. 
Towers, as Collector of Taxes for the District of Columbia, 
rendered to plaintitY a bill in two parts for tax payments 
required for the tiscal year extending from July 1, 1927, 
to June 30, 1928, based on gross earnings of plaintiff in the 
District of Columbia from July 1, 1926, to June 30, 1927, 
bill for the tirst half of said tax year being payable in 
September 1927, and for the second half in March 1928; 
that included in the amount of taxes demanded by the said 
Collector of Taxes in said bills was $18,574.43, representing 
6% on interest received by jdaintiff from said tax-exempt 
United States securities; that there being no warrant of 
law for taxing interest on said securities as part of gross 
earnings, plaintiff, in making payment of the bill rendered 
for the second half of said tax year, protested the inclusion 
of such interest in such gross earnings, and formally noti- 
lied the said Collector of Taxes that it declined to pay the 
amount of taxes demanded by said bill, and made formal 
tender of the sum demanded less the said $18,574.43, all 
as sot out in the following letter written by plaintiff and 
delivered to said Collector of Taxes on March 30, 1928: 


“The Riggs National Bank of Washington, D. C., Wash¬ 
ington, D. C. 


March 30, 1928. 


The Collector of Taxes for the District of Columbia, 
District Building, 

AVashington, D. C. 

Sir : 


This bank has before it bill rendered by you de- 
5 manding from it $58,906.11 as due by March 31, 1928 
for taxes for the last iialf of the year ending June 
30, 1928. 

Please be advised that of the gross earnings of this bank 
for the year ended June 30, 1927, upon which these taxes 
are based, the sum of $309,573.90 represents interest re- 
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ceived by the bank on tax-exempt United States Govern¬ 
ment securities, as follows: 


U. S. 1st Liberty Loan, 4^4^, 1947. $481.12 

U. S. 2nd Liberty Loan, 4Vts, 1942. 91,.377.01 

U. 8. 4th Liberty Loan, 4Uis, 1938. 122,599.75 

U. S. Certfs. of Indebtedness, 3VL»s, 1927. 748.08 

II. 8 . Certfs. of Indebtedness, .l^/js, 1928. 1,483.70 

U. S. Treasury Bonds, 3%s, 1940-56. 71,967.44 

U. S. Treasurv Notes, 4%s, 1927. 4,605.66 

U. S. Treasury Notes, .SVjs, 19.30-.32 . 16,.311.14 


3'otal 


$.309,57.3.90 


As \vc liave heretofore advised the Board of lh‘rsonal Tax 


Appraisers of the District of Columbia, we deny that so 
mucli of the bank’s ^ross earnings as is re])resented by the 
amount of interest received on such securities is legallv 
taxable, and we have heretofore protested and do hereby 
protest against the requirement that we include such inter¬ 
est in such gross earnings, and we hereby expressly and 
specifically protest against the inclusion of the above sum 
of $.309,573.90 as part of the gross earnings of the bank for 
the vear ended *Iune .30, 1927 as a basis for the 1927-1928 
tax. 


We are advised bv counsel that the correctness of our 
])osition is confirmed by the recent decision of the United 
States Supreme Court in Northwestern Mutual Life Insur¬ 
ance (’ompany v. Wisconsin, reported in L^nited States Su¬ 
preme Court Advance Opinions, No. 3, of December 1, 1927, 
72 L. ed. 65. 

The bank hereliv formallv notifies vou that it now declines 

% % % 

to pay the balance of taxes for the last half of the tax year 
1927-1928 as demanded bv said bill, and herebv tenders the 
sum of $40,331.68 as the full amount of the balance of the 
taxes due and payable as of March 31, 1928, on its taxable 
gross earnings for the year ended June 30, 1927, and re¬ 
spectfully demands of the Collector of Taxes receipt for 
the amount of the check enclosed as payment in full of the 
instalment due as of March 31, 1928. The amount of said 
check represents one-half of the total taxes demanded, less 
$18,574.43, which is 6% of the amount of interest received 
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by the bank on its tax-oxompi United States Government 
securities listed above. 

Very respectfullv, 

ROBERT V. FLEMING, 

President.*^ 

That the said Collector of Taxes for the District 
6 of Columbia formally rejected the amount so ten¬ 
dered and returned the same to plaintiff with demand 
for the payment of the full amount of said bill as rendered 
on or before March 31, 1928, and with the express declara¬ 
tion that if payment was not so made he would add thereto 
a penalty of 1% ])er month and would exercise his right of 
distraint of the property of plaintiff to satisfy the demand, 
all as set out in the following letter, dated March 30, 1928, 
received by [)laintiff from said Collector of Taxes: 

“Government of the District of Columbia, Office of the 

Collector of Taxes. 


March 30,1928. 


(iKNTLEMEN : 


This will acknowledge r(‘C(‘ipt of your letter of March 30, 
1928, with check enclosed and which you tender in full pay¬ 
ment of the amount of personal taxes for the second half 
of 1928, levied against you, due and payable !March 31,1928, 
on your taxable gross earnings for the year ended June 30, 
1927. The amount of said check being less than the amount 
called for by the bill rendered to you, the same is hereby 
rejected and is returned to you herewith. 

You are hereby notified that unless the full amount of 
said bill is paid on or lud'ore March 31, 1928, there will be 
added thereto a penalty of U/f ])er month as provided by 
law, and I shall immediately employ the means which the 
law affords me in the collection of ])ersonal taxes by dis¬ 
traint of sufficient goods and chattels found within the Dis¬ 
trict of Columbia and belonging to you to satisfy this claim 
and the costs that mav accrue. 

In this connection your attention is called to the fact that 
the law gives me authority, for want of such goods and 
chattels, to levy upon and sell at auction your estate and 
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interest in real estate in the District of Columbia. This 
authority I shall exercise if the above tax is not paid as 
demanded. 

Verv respectfully. 

C. M. TOWERS, 
CMT/mca. Collector of Taxes, I). 

7 That thereupon the plaintiff, under the threats and 

duress of said defendant, through its said Collector of 
Taxes in said notice contained, and not of its free will, but 
wholly to prevent the levy of said penalty and the seizure 
of its property and the consequent serious embarrassment 
to it, paid the defendant, through the said Collector of 
Taxes, the said full amount of said bill, namely, $58,906.11, 
being the sum of $18,574.43 in excess of the amount defend¬ 
ant was entitled to receive of and from plaintiff as the per¬ 
sonal tax due by jdaintiff at the time of said payment, the 
]>laiutitT then and there protesting against and denying the 
validitv of said demand and exaction and of defendant’s 
right to receivo the said $18,574.43 in a communication in 
writing delivered to said Collector, accompanying the act 
of payment, a copy whereof being also delivered to the Com¬ 
missioners of the District of Columbia at the said time of 
payment, together with a written notice to said Commis¬ 
sioners of plaintiff’s involuntary payment of said demand 
under the threat and duress aforesaid, said communications 
being in the words and tigures following: 

‘‘The Riggs National Bank of Washington, D. C., Wash¬ 
ington, D. C. 

March 31, 1928. 

The Collector of Taxes for the District of Columbia, 
District Building, 

Washington, D. C. 

Sir : 

This will acknowledge receipt of your letter of March 30, 
1928, returning to us our check for $40,331.68, which we en¬ 
closed to you with our letter of March 30, 1928, which said 
sum was unconditionally tendered to you by this bank as 
the full amount of the balance of the taxes legally due and 
payable by it for the tax year 1927-1928, on its taxable gross 
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earnings for tlie year ended June 30, 1927. The said 
amount was tendered for the second half of 1928, the same 
being due and payable on or before March 31, 1928. 
8 In your letter you state that the amount of said 

check being less than the amount called for by the bill 
rendered to this bank the same is rejected, and you therein 
formally notify us that unless the full amount of said bill 
is paid on or before March 31, 1928, there will be added 
thereto a penalty of 1% per month as provided by law and 
that you will immediately employ the means which the law 
affords in the collection of personal taxes by distraint of 
sufficient goods and chattels found within the District of 
Columbia and belonging to us to satisfy said claim and the 
costs tliat may accrue. Further you call our attention to 
the fact that the law gives you authority, for want of such 
goods and chattels, to levy upon and sell at auction the es¬ 
tate and interest of this bank in real estate in the District 
of Columbia, and formally declare that vou will exercise 
said authority if the tax is not paid as demanded. 

This bank denies that it owes the amount demanded by 
you, or any sum in excess of $40,331.68, heretofore tendered 
to and refused by you, and protests against the said sum 
demanded by you as being unlawful. However, in view of 
the fact that it is without lawful means of preventing the 
levy of said penalty and your threatened seizure of its 
goods and chattels, and as such seizure would cause it seri¬ 
ous embarrassment, it hereby, under the duress of the 
threatened penalty and of your threatened invasion of its 
private property rights, and solely to prevent such penalty 
and such seizure of its goods and chattels, now remits to 
you herewith, under denial of, and protest against, your 
right to demand or receive the same, the said sum of $58,- 
906.11, and warns you that you will accept the same at your 
peril and that it will immediately institute judicial proceed¬ 
ings for the purpose of recovering $18,574.43, the amount 
demanded by, and paid under duress, to you as Collector 
of Taxes for the District of Columbia in excess of the sum 
for which this bank is justly liable under the law. And it 
further notifies you that in making this payment under the 
duress and imposition of the threats aforesaid, it does not 
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waive any of its rights of action against you, personally or 
officially, for your said actions in the premises. 

Very respect full v, 

ROBERT V. FLEMING, 

Prcsiffcnt/* 

9 ‘‘The Riggs National Bank of Washington, 1>. 

Washington, 1). C. 

March 31, 1928. 

To the Commissioners of the District of Coluinhia. 

(iKNTI.EMEN : 

The Riggs National Bank herewith encloses copies of 

letters which it has delivered to the (Collector of Taxes 

for the District of Columhia, to whom it has ])aid under 

duress for the use of the District of Columhia, as stated 

in the letter of ^larch 31, 1928, the sum of $r)8,90().ll, being 

$18,574.43 in excess of the amount to which the District 

of Columbia is entitled for personal taxes from this bank, 

and hereby notifies you that unless the sum of $18,574.43 is 

forthwith refunded to this hank, it will promptly institute 

.iudicial ])roceedings to recover the said sum as having 

been unlawfully demanded, exacted and received and paid 

hv this hank under the duress of threatened iienaltv and 
« 1 • 

seizure of its ]>roperty. 

Verv res])ectfullv, 

ROBERT V. FLEMING, 

President 

Yet the plaintitf says that the defendant, through the 
said Collector, exacted and demanded the said sum of $18,- 
574.43 from plaintitf under the threats and duress afore¬ 
said and accepted the same and converted the same to its 
own use without lawful right and without any considera¬ 
tion to plaintitf therefor and against the will of plaintitf 
who paid the same under and by reason of the threats and 
duress aforesaid. 

The said Board of Commissioners of the District of 
Columhia advised ])laintitf that it was not their intention 
to make refund unless, as a result of court jiroceedings, 
they are directed to do so, the said advice being contained 
in a letter dated April 4, 1928, signed by the Secretary of 
said Board, said letter being as follows. 
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Sir : 


“Commissioners of the District of Columbia, 

Washington, 1). C. 


April 4, 1928. 


I am directed bv the Commissioners of the District of 
Columbia to acknowledge the receipt of your letter o£ 
March 31, 1928, enclosing copies of letters which you state 
you have delivered to the Collector of Taxes, D. C., and 
have paid to him under duress for the use of the District 
of Columbia as personal taxes for your bank, the sum of 
.to8,90().ll, of which $18,r)74.43 have been paid under pro¬ 
test with the statement that if tlie last named sum is not 
refunded to the hank, judicial proceedings will be instituted 
to recover same. 

The Commissioners believe that under the law as at 
present interpreted by the Courts of the District of Co¬ 
lumbia, no such refund is due to your bank and it is not 
their intention to make such refund unless, as a result of 
court proceedings, they are directed to do so. 

Very respectfully, 

DANIEL E. GARGES, 
Secretary Board of Commissioners, D, C. 

Mr. Robert V. Eleming, President Riggs National Bank, 
Washington, D. C.“ 

Wherefore, and by reason of the premises, an action 
hath accrued to the plaintiff to recover from the said de¬ 
fendant the sum of $18,574.43, and it therefore brings this 
suit. 

And the plaintitf claims from the defendant the sum of 
$18,574.43, with interest thereon from the 31st day of March, 
1928, besides the costs of this suit. 

FRANK J. HOGAN, 
Attorney for Plaintiff, 
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Motion to Dismiss. 

Filed May 1, 1928. 

# # # # # 


# 


Now comes the defendant, the District of Columbia, by 
its counsel, and moves to dismiss the above entitled cause 
for that. 
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1. No cause of action is stated in the declaration tiled 
herein. 

2. The tax imj)osed on the ])laintiff is a franchise tax 
measured hy its ^ross earnings. 

3. There is no tax iinjiosed on the securities in tlie said 
declaration mentioned hnt the interest from the said securi¬ 
ties ^o- to swell the amount of j;ross earnine:s which are 
made the measure of the tax. 

W. W. BKTDE, 

F. II. S., 

F. II. STFPHFXS, 
Attornrifs for Dofoidcnit. 

Supreme (’ourt of the District of Columhia. 

Friday, May ISth, lt)28. 

Session resumed pursuant to adjournment, lion. AVendell 
P. StatTord, Justice ])residing. 


Come now the parties hereto hy their respective at¬ 
torneys of record and upon the coining on for hearing of 
defendant's motion tiled herein May 1st l!t28, to dismiss 
the above entitled cause; the same is hy agreement of the 
said attorneys treated as a general demurrer and being 
thus argued and submitted to the court, is upon considera¬ 
tion thereof, hereby overruled. 

12 AVhereupon, the defendant by its said attorneys, 
now in open court, electing to stand upon the pro¬ 
ceedings in this cause as they now appear of record, judg« 
ment for the [daintitY is ordered. 

Wherefore, it is considered that jilaintilY recover of de¬ 
fendant herein, the sum of Eighteen Thousand Five Hun¬ 
dred Seventy-four and 43/100 Dollars ($18,574.43), with 
interest thereon from the 31st day of March 1928, together 
with costs of suit to be taxed by the clerk and have execu¬ 
tion thereof. 

From the foregoing judgment, the defendant, by its said 
attorneys, in open court, notes an appeal to the Court of 
Appeals of the District of Columbia. 
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Assignment of Errors. 

Filed May 28, 1928. 

‘ « # « # # # # 

Now comes the defendant, the District of Columbia, by 
its counsel, the assigns for error: 

1. The action of the court in entering judgment for the 
plaintiff. 

2. The action of the court in holding that the interest 
derived from United States secrities was not a proper 
element to be included in the gross earnings of the plain¬ 
tiff for the purpose of taxation. 

WILLIAM W. BRIDE, 

Corporation Counsel; 

F. H. STEPHENS, 

Assistant Corporation Counsel, 

Attorneys for Defendant. 

13 Designation of Record on Appeal. 

Filed May 28, 1928. 

####### 

The Clerk of the Court will please prepare a transcript 
of the record in the above entitled case, for the Court of 
Appeals, consisting of: 

1. The declaration filed herein. 

2. The motion to dismiss. 

3. The order of the Court denying the motion to dismiss. 

4. A minute of the Court showing that the defendant 
elected to stand upon its motion to dismiss. 

5. The judgment entered for the plaintiff, and the appeal 
therefrom. 

6. The assignment of errors. 

7. This designation. 

WILLIAM W. BRIDE, 

Corporation Counsel; 

F. H. STEPHENS, 

Assistant Corporation Counsel, 

Attys. for Defendant, 
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14 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia^ ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 13, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 75205 at Law, wherein The 
Riggs National Bank, a corporation, is Plaintiff and The 
District of Columbia, a municipal corporation, is Defend¬ 
ant, as the same remains upon the files and of record in 
said court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said court, at the city of Washington, in 
said District, this 16th day of July, 1928. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 

By ALF. G. BLIIHMAN, 

Asst. Clerk. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 4785. The District of Columbia, a municipal corpora¬ 
tion, appellant, vs. The Riggs National Bank, a corpora¬ 
tion. Court of Appeals, District of Columbia. Filed Jul. 
17, 1928. Henry W. Hodges, clerk. 
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